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AHOTAILUS

[unoscbka B.J[. @yHKIIis 3aXUCTy B KPUMIHATBHOMY MPOBAKEHH1

PoGoTy mpucBsSYeHO MISUIBHOCTI 3aXMCHHUKA B KPUMIHAJILHOMY MPOBAKECHHI,
peamizallii OCTaHHIM TPOIECyadbHUX TPaB Ta MOXKJIUBOCTEH, SKI HEOOXITHI IS
HaJaHHS KBaliIKOBaHOI MpPaBHUYOI JOMOMOrH ocobam. JloTpuMaHHsS TmpaB Ta
rapaHTiii 1MI0JI0 BUKOPUCTAHHS IpaBa Ha 3aXMCT B KPUMIHAIBHOMY IMPOBAPKEHHI €
3aBJIaHHSAM KOKHOI J€MOKpPAaTUYHOI Ta MPaBOBOi Aep:kaBH. J{OCHIKEHO BUHUKHEHHS
Ta PO3BUTOK IHCTUTYTY 3aXHUCTy Ha TEpUTOpli YKPAiHCBKUX 3€Melb. 31HCHEHO
PO3MEXYBaHHS MOHATTSA 3aXHCTY B KpPUMIHAJIbBHOMY IIpoLieci Ta QyHKIIT 3aXUCTy, SIKI
MaloTh Pi3HI KIHIIEBY METY, IO JO3BOJISIE MPUNTH JO BHUCHOBKY MPO BiJCYTHOCTI
TOTOXXHOCTI iX AediHiii. BUCBITIEHO OCHOBHI 3acamu (yHKIIT 3aXHCTy, BiJHOCHO
SKMX BCTAHOBJICHO X CHIBBIJHOIIEHHS 3 3acajaMH KPHUMIHAJIbHOTO MPOBAKCHHS, a
TaKOXX ICHYBaHHS MOXJIMBOCTI (OPMaIbHOCTI PIBHOCTI cTopiH. Parudikaris
MDKHapOJHUX JOrOBOPIB, B aHaNI3l AKUX BOAYaeTbCcsl AOTPUMAHHSA MPUHIIHITY
BEPXOBEHCTBA IIpaBa Ta BU3HAHHS JIOJUHU HAWTOJOBHILIOK COLIANBHOK I[IHHICTIO,
CBITYUTH TIPO JTOTPUMAHHS TIPOTOJIOMICHHS Y KPaiHOIO €BPOIHTETPAIIHOTO HATIPSIMY .
OTpuMaHHs cTaTtycy KaHaujaTta ujieHu B €Bpomneiicbkoro Corozy y 2022 poiii crae
HACJIIJIKOM JIJIs TIPYUBEJICHHS HAIIOHAJIIBHOTO 3aKOHOJIABCTBA IIJISAXOM IMILIEMEHTAITIT
MDKHAPOJIHUX CTaHAAPTIB, 3 METOI BIJMOBIAHOCTI MPAaBOBUM MPHUHIIMIIAMH JIaHOI
yCTaHOBU. BusABIEHO KOO Cy0’€KTiB, fAKI 3IIMCHIOIOTH 3aXUCT MpaB oOcCi0 B
KPUMIHAJIbHOMY MTPOBA/KEHHI, TIEPEITIK IKUX HE 0OMEXY€EThCS BUSHAYCHUM CTATTEIO
20 KIIK Vkpainu. IIpoanamizoBaHo BHUKOHaHHS (YHKIIi 3axXxUCTy Ha eTamax
KPUMIHAJIBHOTO IPOBAJKEHHS, BIMOBIAHO JO HOPMATUBHO-TIPABOBUX aKTIB Y KpaiHH,
a TaKOXX 3 ypaxyBaHHA NpakTuku €Bpornericbkoro Cyay 3 mpaB JIOAUHU. Y 3B’SI3KY 3
3alpOBA/KEHHSIM BOEHHOTO CTaHy, N0 KPHUMIHAJIBHOTO 3aKOHOJIABCTBA BHECEHI
MpaBOBl 3MIHU, B aHali3l SKUX BOAYA€ThCS HE BIAMOBIAHICTH KOHCTUTYIIHHUM
npunucam, 1o MOXKE CBIJYUTH MPO HASBHICTh ICHYBaHHS MOPYILIEHb IpaB OcCiO.

HaBeneHHss  CTaTUCTMYHMX  JaHUX  I[IOJAO  PO3CIIAYBaHHS  KpUMIHAJIbHHUX
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IIPABOIOPYIIEHb BITHOCHO MpaBa Ha 3aXUCT Ta BTPY4YaHHS B AISUIbHICTD 3aXMCHUKA,
CBIIYUTH MPO BIACYTHOCTI €()EKTUBHUX TrapaHTId Ta JOBIPH JO IMPABOOXOPOHHUX
oprasiB. AHalli3 TpPaBOBUX MO3UIN €BpoOMecbKOro Cyay 3 MpaB JTIOJUHH Ta
Bepxosuoro Cyny, 103B0Jsi€ BCTAHOBUTH 1HAMBIAyalbHI BUMAIKH MOPYIICHHS MpaBa
Ha 3aXWCT, 3 METOI0 YHUKHCHHSI TAKMX BUMHKIB B MaiiOyTHhOMY. [laHUil TOCBi MOXKe
OyTH KOPUCHUM JIJIs1 Y KpaiHH, OCKIIBKH HEOJHOPA30BO BCTAHOBIIOBAJIOCH TOPYILICHHS
MDKHApOJHUX 3000B’s3aHb, @ TaKOXK, BPaXOBYIOUM OOMEXKEHHS IpaB 0ci0O IMij 4Yac
3alpoBa/KEHHS] BOEHHOTO CTaHy, BIIHOCHO peai3allii pyHIaMeHTaIbHOrO MpaBa Ha

3aXHUCT.

KuarouoBi cioBa: 3axuct, (QyHKUIS 3aXHCTy, aJIBOKAaT, KpUMIHAJIbHE

IIPOBAI’KCHH, Mi)KHElpOI[Hi CTaHdapTH, BOEHHUH CTaH



ABSTRACT
Shylovska V.D., The Defense function in the criminal proceedings

This thesis is to address the activities of defense attorneys in criminal
proceedings, their exercising of their procedural rights and opportunities in order to
provide qualified legal assistance to individuals. Adherence to the rights and guarantees
regarding the use of the right to defense in criminal proceedings shall be considered
the aim of every democratic state governed by the rule of law. The thesis is to study
the emergence and development of the institution of defense within the territory of
Ukrainian lands. The concept of defense in the criminal process and the functions of
defense, both having different ultimate goals, are to get their definitive distinctions
herein, allowing us to come to the conclusion that their definitions are not identical.
The main principles of the defense function are being highlighted, their relationship
with the principles of criminal proceedings established in relation thereto, as well as
the same regarding the existence of the possibility of the formality of the equality of
the parties. Ratification of international treaties shall be considered the evidence of the
observance of Ukraine's declaration of its focus on the European integration, as
revealed by the analysis thereof showing the observance of the principle of the rule of
law and the recognition of the human being as the most important social value.
Obtaining by Ukraine of the status of a candidate member of the European Union in
2022 has resulted in the process of bringing national legislation up to the international
standards by the way of the implementation of the latter in order to comply with the
legal principles of the institution. A pool of entities to defend the rights of individuals
in criminal proceedings has been established, the list thereof not being limited to those
provided by Art. 20 of the Criminal Procedure Code of Ukraine. The execution of the
defense function at any and all stages of criminal proceedings is to be analyzed in
accordance with the normative legal acts of Ukraine, as well as taking into account
practices of the European Court of Human Rights. Due to the introduction of martial
law, legal changes were to be made to the criminal legislation, the analysis thereof

showing non-compliance with the constitutional provisions, possibly indicating the
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existence of violations of the rights of individuals. Statistic data on the investigation of
criminal offenses in relation to the right to defense, as well as the same regarding the
intervention in the activities of the defense attorneys provided herein indicate a lack of
effective guarantees and trust in law enforcement agencies. Analysis of a legal
standpoint of both the European Court of Human Rights and the Supreme Court allows
to establish individual cases of violation of the right to defense in order to avoid such
acts in the future. This thesis' conclusions may be of use for Ukraine, as violations of
international obligations are being repeatedly established herein, as well as taking into
account the restriction of the rights of individuals in relation to the realization of their

fundamental right to defense, taking place during the introduction of martial law.

Key words: defense, defense function, lawyer, criminal proceedings,

international standards, martial law
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