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OCOBJABOCTI HIJCTAB HEAIMCHOCTI 3AITIOBITY

VY craTTi AOCTIDKYIOTRCS Pi3HI MiJICTABM BU3HAHHS 3aIlOBITY HEMIMCHUM. ABTO-
pamu JTOBOJIUTHCSI, 110 HE BC1 HOPMHU, SIKI CTOCYIOThCSI HE/TINCHOCTI IPaBOYMHIB 3ara-
JIOM, MOXKYTh OyTH 3aCTOCOBaHI JI0 3aIlOBITIB.

Knrwuosi cnosa: npasouun, 3anosim, nHediticnicms, degpexm 8oni, hopma npaso-
YUHY, 3N06MUCHA OOMOBILEHICIb, MAICKA 0OCMABUHA, CYO06A NPAKMUKA.

B crarbe uccienyroTcs pasiuuHble OCHOBaHMS NPU3HAHUS 3aBElAHUs HeleH-
CTBUTEIHHBIM. ABTOpAaMU JOKAa3bIBACTCSI, UTO HE BCE HOPMBI, KaCAIOIINECs Heel-
CTBUTEIBHOCTH CJICJIOK B OOIIEM, MOTYT OBITh IPUMEHEHBI K 3aBEIIIAHUSIM.

Knruesvie cnosa: coenxa, 3asewanue, HeOeucmeumenbHOCmMb, Oepexkm 6o,
Gopma coenku, 3nonameperHas 002080PEHHOCHIb, MANCEI0e 0OCMOIMETbCMEO, C)-
0ebHas npaxkmuxa.

The authors investigate various grounds of the testament voidness. The authors
prove that not all of the legal rules concerning the voidness of legal deals in general
may be applied to the testaments.
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Beryn. [usinsauii koneke Ykpainu (mam — [1K) 2003 p. 3a0e3nedye npaBoBe peryioBaHHS
CITAJKOBUX BIJIHOCHH, 3aCHOBAaHE Ha SIKICHO OHOBJICHHX METOIOJIOTIYHUX 3acaaax, OMHIEI0 3 IKUX
€ Kypc Ha TIOCHJICHHS JHCIIO3UTHBHUX 3acajl MPaBOBOTO PETYIIOBAHHSI, PO3IIMPEHHS CBOOOIN
3anoBiTy. OJIHaK HOBHIA JOCBIJl MPABOBOTO PETYIIOBAHHS CIAJIKyBaHHS 3a 3alOBITOM aKTyalli3ye
it HOB1 ITPOOJIEMHI MUTAHHS TEOPETUYHOTO Ta MPUKIATHOTO XapakTepy. JloBomi 3HaYHA 1X YacTHHA
CTOCYEThCSI HEAIMCHOCTI 3amoBiTiB. Ha kaib, anexko He BCi 3 HUX BHPINICHI IUBUIICTUKOIO Ta
CY/IOBOIO MPAKTHUKOIO. AHaJi3 OCTAHHBOI CBIJYHUTH MPO HASBHICTH CKIAIHONIIB Y 3aCTOCYBaHHI
cymamu Hu3ku HopM LK mpo 3amoBir.

[IpoGnemMHI MUTaHHS BU3HAHHS MPABOYUHY HEJIHCHUM, B TOMY YHCII U 3alOBITY, € Mpe-
METOM JIOCJIIJDKCHHS TIPOBIIHAX BITUU3HSIHUX 1 3apyODKHUX yueHHX, 30kpema: B.K. AHTOmIKIHOT,
C.C. Anexceesa, H0.b. T'onraino, B.I. T'octroka, B.B. 3a6oposcrkoro, FO.0. 3aiku, B.C. HepcecsiH-
ua, B.A. Kapa6ans, O.I1. [ledenoro, JI.B. Illepuyk Ta iH.

IMocTanoBka 3aBaaHHs. Mera MOCITiPKEHHSI TIOJIATAE Y BUSBJICHHI MMiJICTaB HEJIMCHOCTI
3aIoBiTY Ha Mi/ICTaBi aHANi3y UUBUIHHOTO 3aKOHOJAABCTBA YKpATHH Ta CyAOBOI MPAKTHKH 3 3a3Ha-
4YeHO1 MPOOJIEMaTHKHY.




ITPABO I CYCIHII/IbCTBO Ne 4/2017

Pe3ynbraT nocaigxeHHs. B Haif3aranpHioMy BUIVISII HEAIHCHICTh MPABOYMHY MOXKHA
BHU3HAYUTH K HE3AATHICTh PABOYMHY CTBOPIOBATH MpaBoBHii eekT [5, ¢. 10] (kpiM THX 1opuanY-
HUX HACIIJKIB, 110 TIOB’s3aH1 3 HOT0 HENIHCHICTIO) Y epe10adeHnX 3aKOHOM BUIIAAKaX MOpPYILeH-
HsI BUMOT JIIACHOCTI [2, ¢. 44] BiNOBITHUX TPABOYHHIB.

BiamoBiHO 70 3aKOHOJIABCTBA 32 CTYIIEHEM HEIIHCHOCTI BCI MPABOYMHU MOJIUISIOTHCS Ha!
a) aOCOIOTHO HEeNIMCHI TPABOYMHM, IO € TAKMMHU 3 MOMEHTY 1X BUMHCHHS (HIKYEMHI), Ta HEIiii-
CHICTB SIKMX MPSIMO TIependadeHa 3aK0HOM; 0) BITHOCHO HEIHCHI, SKi MOXKYTh OyTH BU3HAHI CY/IOM
HEIIHCHUMH 3a TIEBHUX yMOB (OcmopioBaHi). OcroproBaHuil MpaBouYHH MOXKe OyTH BH3HAHHUN He-
JiMCHUM JHIIe 3a leleHHHM cyny [4, c. 95].

LK VYkpainu MicTUTh criemianbHi HOPMH II0]10 HeIIHCHOCTI SaHOBlTy (ct. 1257 1IK YKpa—
M), YacTHHA meplua cTaTTi nepeadayae micTaBu HIKYEMHOCT] 3aIlOBITY: HIKYEMHHUM € 3aroBiT,
a) «CKJaieHuil 0co0010, fiKa HE Maja Ha Lie MMpaBa»; 0) «CKJIaJeHHH 3 MOPYLUICHHAM BUMOT LIO0
fioro gopmu Ta mocBimdeHHs». YacTrHa npyra nepeabadae miacTaBu HEAIHMCHOCTI OCIIOPIOBAHOTO
3amoBITY: «3a IM030BOM 3aiHTEPECOBAaHOI OCOOM CyIl BU3HAE 3aIOBIT HEAIMCHHUM, SIKIIO Oyae BcTa-
HOBJICHO, 0 BOJICBUSIBJICHHS 3aIlOBijlaua He OYyJIO BUTBHMM 1 HE BiNOBigayio ioro Bomiy». Crin
3a3HAYMTH, [0 NPABO Ha MpeJ’ IBICHHS MMO30BY MPO HEMIHCHICTH 3aIl0BITY BUHUKAE JIMIIE ITiCIIS
cmeprti 3amoBifgava (m. 17 Ilocranosu Ilnenymy Bepxoaoro Cyny Ykpainu (mani — [IBCY) Bin
30.05.2008 p. Ne 7 [13]).

Kpim Toro, e ogHy mificTaBy HiKU€MHOCTI 3aMoBiTy nepeadaveHo y 4. 2 ¢t. 1307 LIK Ykpa-
THM, BIAMOBIJHO /10 SIKOT HIKUEMHHM € 3aTIOBIT, IKAH BiUy»KyBad 3a CIIaJIKOBUM JIOTOBOPOM CKJIaB
11010 MaliHa, BKa3aHOT'0 y CMaJKOBOMY JOTOBOPI.

Otxe, cnemianeHi HopMu Kuuru 6 LUK VYkpainn nependadaroTe BUIAAKH SK OCIOPIOBa-
HOCTI, TaK 1 HIKYEMHOCTI 3amnoBity. lle Mae He Juile TeopeTHYHE, ajie i MPUKIATHE 3HAUCHHS,
sike Brasio npoiumoctpysas O.I1. ITedenwnit: «11{omo muTaHHS MPO HACTIIKKA HETIMCHOCTI 3aIOBITY,
TO CJIJT 3ayBaYKHTH, 1[0 B IbOMY CEHCI BRXKIIMBO PO3PI3HATH HIKUYEMHI i OCTIOPIOBaHI 3allOBITH.
3rigHOo 3 4. 4 c1. 1254 11K Ykpainu Ko HOBHIA 3aIOBIT, CKJIQJICHUH 3amoBigadeM, OyB BU3HAHUHA
HENiIHCHNM, YHHHICTD MOIIEPEIHBOTO 3aM0BITy HE BiIHOBIIOETHCS, KPIM BUIAJIKIB, YCTAHOBICHNX
crartamu 225, 231 11K Vkpainu. BUKOpHCTOBYI0UN BHCITIB «BU3HAHHS MPABOYMHY HEIIHCHIMY,
3aKOHOJABEIb MaB HA yBa3i BU3HAHHS HOTO HENIHCHUM CyIOM, TOOTO HAETHCS MPO OCIOPIOBaHi
3anoBiTH (4. 2 cT. 215, u. 2 ct. 1257 LK Ykpainu). BianoBigHo 1e npaBuiio HE CTOCYETHCS HiK-
YEeMHUX 3aroBiTiB. TOMy y BUIIaKy, KOJIM HOBHI 3aIIOBIT, CKJIaJICHUI 3aIl0BiadeM, € HIKUSMHUM,
BiJTHOBITIOETHCSI YUHHICTH MOMIEPEIHBOTO 3aMoBITY» [7, €. 37].

KpiM Toro, pi3HHMH € TpolieCcyalibHI aCIIEKTH OCMOPIOBAaHOCTI Ta HikueMHocTi. Tak, [IBCY
3a3Ha4yMB, 10 «BUMOra mpo BCTaHOBJICHHS HIKYEMHOCTI MPAaBOUMHY IMJUISTAE PO3IVISAY B pasi
HAasSBHOCTI BUIMOBIAHOTO criopy. Takuii T030B MOXe npez[’;mnﬂmca OKpeMO, 0e3 3aCTOCYBAHHSI
HACJIIKiB HEIHCHOCTI HIKIEMHOTO PaBOYNHY. Y IBOMY pasi B pe30TIOTUBHIA YaCTHHI CYZJOBOTO
le_IeHHSI CYA BKasye mpo HIKYEeMHICTh MPaBOYHMHY 200 BiJIMOBY B IIbOMY. BuMora mpo 3acTtocyBaH-
Hsl HACJIJIKIB HEIIHCHOCTI TPaBOYHHY MOZKE GYTI/I 3a5BJICHA SIK OTHOYACHO 3 BUMOTOIO TPO BH3HAH-
Hsl OCIIOPIOBAHOTO MPAaBOYMHY HEAIMCHUM, TaK 1 y BUINIAI CAMOCTIHHOT BUMOTH B pa3i HIKYEMHO-
CTi MpaBOYMHY Ta HASBHOCTI PillIEHHS CyAy NMpO BU3HAHHS MPAaBOYMHY HeAilicHuM. <...> SIKuio
MI03MBay MOCUIAETHCSL HA HIKYCMHICTh MPABOYUHY IJIsI OOTPYHTYBAHHS IHIIOI 3asBICHOI BUMO-
TH, CyJ HE BIIPaBi MOCHIIATHCS HA BiICYTHICTH CYHOBOTO PIICHHS PO BCTAHOBJICHHS HIKYEMHO-
CTl1 TIPaBOUYWHY, a MIOBUHEH JIaTH OIIHKY TaKUM JoBojaM mo3uBada» (1. 5 [Tocranosu [IBCY Bin
06.11.2009 p. Ne 9 [12]).

[lepenbauaeTbes sIK HEIMCHICTD 3aMOBITY B LIJIOMY, TaK 1 HEIMCHICTH OKPEMHX HOTO Ya-
cTuH. HenificHICTh OKpeMOTo pO3MOPSIKEHHS, 0 MICTUTBCS Y 3allOBiTi, HE Ma€ HACIiIKOM He-
JificHocTi 1HImol Horo yactua (4. 3 c1. 1257 LK VYkpainn).

Hopmu cr. 1257 IIK Ykpainu ta Ilaparpady 2 I'masu 16 LIK Ykpainu chiBBiZHOCSTECS
SIK crieniaibHi Ta 3arainbHi. Ciig nam’sTati, U0 AajeKo He BC1 HOPMH, SIKi CTOCYIOThCSl HeliHCHO-
CT1 MPaBOYMHIB 3arajioM, MOKyTh OyTH 3aCTOCOBaHi J10 3aroBIiTiB.

[{omo oomany (cT. 230 LIK Ykpainwu) cimij 3a3HAUUTH, IO IS MiACTaBa HEAIHCHOCTI ITpaBo-
YHHY HE MOXKE 3aCTOCOBYBATHUCS JI0 3aMOBITIiB. Lle 3yMOBICHO THM, IO 3aIOBIT — OJHOCTOPOHHIH
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mpaBouunH; a 4. 1 ct. 230 LIK Vkpainu sik oOman kBaniikye CUTYyallito, KOJIU «OJHa 13 CTOPiH mpa-
BOYMHY HABMHCHO BBeJia Pyry CTOPOHY B OMaHy I10/10 0OCTaBUH, SKI MAIOTh 1CTOTHE 3HAYCHHS.
Le monoxeHHs CiIil TIIyMa4uTH TaKUM YHMHOM, 110 Cy0’ €KTOM OOMaHy AJisi BUSHAHHS [IPABOYMHY
HenificanM 3a c1. 230 LIK Ykpainu e muime oqHa i3 cTopi mpaBounny [3, c. 223].

[IBCY Hanas giTke po3’sicienns: «Hopmu crarti 230 LIK Ykpainu He 3aCTOCOBYIOTHCS MO0
O,Z[HOCTOpOHHiX npaBOqHHiB» (. 20 IMocranoBu [IBCY Bix 06.11.2009 p. Ne 9 [29]). Ha xaus, cyau
TMIePINOi 1HCTAHIIi He 3aBXKIM BPAaXOBYIOTh Iie. Tak, CKacOBYIOUH leIeHHH Cyfly mepioi iHCTAHMI],
AnensiiHui cyy Xapmcmcm 00J1acTi 3a3Ha4MB, IO «CYJI MIEPIIOI IHCTAHIIIT JIMIIIOB BUCHOBKY TIPO
HeNHCHICTH 3amoBiTy Ha mifcTtasi cT. 230 LIK Ykpainu 3 nopyiieHHIM HOpM MaTepiaibHOTO Mpasa,
OCKIJIbKHU 3aCTOCYBAB 3aKOH, SIKMH HE MOIIUPIOETHCS Ha CHIPHI IPAaBOBIAHOCHHNY [14].

OIHOCTOPOHHICTE Ta OCOOMCTHH XapakTep 3aloBITYy SK MPaBOYUHY YHEMOMUIMBIIOE 1
3acrtocyBanHs cT. 232 UK Vkpaiuu «IIpaBoBi HacliKu NpaBOYMHY, KU BUMHEHO Y pe3yibTari
3JI0BMHCHOI JOMOBIICHOCTI IIPEACTABHHUKA OHIET CTOPOHU 3 IPYTOI0 CTOPOHOIOY.

Tak caMo HE3aCTOCOBYBaHHMH JI0 3aIlOBITY € HOPMH NP0 (HiKTHBHICTH MPaBOUNHY (CT. 234
LK VYkpainu). Cama nmpaBoBa IpUpoJia 3aMoBITy SIK IPABOUMHY, IPABOBI HACIIIKU SKOTO BUHHKA-
FOTh Y 3B’S3KY 31 CMEPTIO 3aITOBi1a4a, BUKIFOYA€ MOXIIMBICTh BUMHEHHS CIaJIKOJABIIEM 3aIlOBITY
«0e3 Hamipy CTBOPEHHS MTPABOBUX HACIIKIBY.

OIHOCTOPOHHICTh T4, BIAMOBIIHO, OE30MJIATHICT 3aMOBITY SIK MPAaBOYHHY YHEMOXKIUBITIO-
I0Th 3aCTOCYBAHHS JI0 3allOBiTY HOPM PO BUMHEHHS MIPABOYMHIB Mij BIUIMBOM TSDKKOI 0OCTaBUHU
(ct. 233 K Ykpainun). Ananis wi€i crarti ta 1. 23 [Toctanosu [IBCY Bix 06.11.2009 p. Ne 9 [12] nae
I1ICTaBH CTBEP/KYBATH, 110 TAKHii IPABOYMH BUMHAETHCS JOOPOBLIBbHO, O3 HASIBHOCTI HACUJIbCTBA,
o0MaHy Y1 IOMHJIKH, 1110, B CBOIO YEpPry, € YMOBOIO YMHHOCTI 3anoBity. [IpoTe 000B’S3k0BOIO 03HA-
KOIO TIPaBOYHHY, BUMHEHOTO TIiJ] BIUTMBOM TSKKOi OOCTAaBHHM, € HOr0 BUMHEHHS Ha BKpail HEBHTi[I-
HHUX YMOBAaX, YAM JIpyTa CTOPOHA MPABOYMHY CKOpHcTanacs. JlaHa o3HaKka BKa3ye Ha OIUIATHICTD Ta
JIBOCTOPOHHICTH MTPaBOYHHY, 1110 HE BIACTURO 3aIOBITY. Y CY/IOBIH MPAKTHIN MAFOTh MiCIle BHITAIKH
HEBIPHOTO 3aCTOCYBaHHS CyJlaMH, 30KpeMa arensiiianmu, ct. 223 11K Ykpainu g0 3amositis [21].

HikyeMHUM € 3ar0BiT, CKJIaJIeHni 0cO0O00, sIKa He MaJia Ha I1e ITpaBa ado CKJIaJICHHUH 3 1o~
PYIICHHSIM BUMOT 100 Horo ¢opMu Ta mocBigueHHs. Ciix 3a3HaYNUTH, 110 ITPABO Ha 3aMOBIT Ma€e
¢iznyHa ocoba 3 MOBHOIO IIUBLILHOO JI€3IaTHICTIO; 1 TPU IbOMY MPABO Ha 3aIOBIT 31HCHIOETHCS
0COOMCTO, a BUMHEHHS 3aIlOBITY uepe3 MpeacTaBHUKa He Jomyckaerses (cT. 1234 1K Ykpainm).
BBaxkaemo, 110 Oynib-sike nopyiieHHs npunucis ct. 1234 LK Ykpainu ciiif BBaXXaTH CKIaJSHHIM
3amoBiTy 0c000I0, sIKa HEe Majia Ha Ii¢ IpaBa. BUMHEHHSIM 3amoBITY 0CO00I0, SIKa HE Maja Ha IIe
npasa, HneHyM BepxoBHoTO Cyny VYkpaiHu Ha3WBa€ BYMHEHHS 3aIlOBITY, «30KpeMa, Hemi€3/1aT-
HOF0, MJIOJIITHROO, HEIIOBHOJIITHEO 0C000F0 (KpiM 0Ci0, sKi B YCTaHOBICHOMY MOPAIKY HaO0yIH
TOBHY HHBIHLHy II1€3,Z[aTHICTI>) 0Cc00010 3 0OMEKEHOK IUBUIBHOK J1€3ATHICTIO, TIPEACTaBHU-
KoM Bijl iMeHi 3anoBinada» (1. 17 ITocranoBu [IBCY Big 30.05.2008 p. Ne 7 [13]). Hi B sixomy
pasi He ciTi po3yMiTH BXKUBAHUH BUCIIB «0C000I0, IKa HE Maja Ha IIe TPaBay TaKUM YHHOM, III0
oco0a CKJaa 3amoBiT 1010 HeHaJesKHOTOo 1if MaiiHa. BignosigHo no u. 1 ct. 1236 LK Vkpainu,
3aMoBiZiad Mae MPaBO OXOMUTH 3allOBITOM IpaBa Ta 00OB’SI3KH, sSKi HOMY HaJle)kaTb HA MOMEHT
CKJIaJICHHSI 3aIlOBITY, @ TAKOX T1 IpaBa Ta 000B’A3KH, SIKI MOXKYTb HOMY Halle)XKaTH y MailOy THOMY.

Bumorn mono ¢opmu 3amoBity BukinaneHi y cr. 1247 LK Vkpainu i BKIIOYArOTh BUMO-
re 1po: 1) mucbMoBy (hopMy 3armoBiTy; 2) 3a3HauCHHSI Y HbOMY MICIIS Ta 9acy HOTO CKIJIAJACHHS,
3) ocobucTe MiAMMUCAaHHS 3amoBijfadeM; 4) MOCBIIYCHHS HOTapiycoM a0o0 IHIIMMHU MOCaJOBHMH,
CITy’)KOOBHMH 0CO0aMH, BU3HAYCHUMU y cTarTsax 1251-1252 1K Ykpainu; 5) nepkaBHa peecTpaltis
y CiaIkoBoMy peecTpi.

Bumorn mono nocBiqueHHs 3amoBiTy BHKIaneHo y Hopmax LK Ykpainu, 3akony Vkpai-
uu «lIpo wotapiat» [11], [lopsaky BuMHEHHS HOTapiadbHUX A HOTapiycamu Ykpainu [9]. Tyt
CIIiJl 3BaKaTH Ha TE, III0 HOPMU TOPAJKY BUNHECHHS HOTapiaJbHUX Jilf HOTapiycaMu YKpaiHH Mo-
JKYTb BIAPI3HATHUCS BiJl HOPM CIEI[ialIbHUX aKTiB, [0 PETYIIOIOTH MOCBIAYEHHS 3allOBITIB 1HITUMH
ocaioBUMH ocodamu (3okpema, [Topsaaky BUMHEHHS HOTapiaJlbHUX JIii TOCaJOBUMH 0CO0aMH Op-
raHiB MiciieBoro camoBpsyyBanHs [ 10]). HeBpaxyBaHHS 1IbOro MoXke OyTH MPUYHHOIO CKaCyBaHHS
CYIOBUX piriens [17].
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[To3u1ist MpakTUKKU BUIIKX CYIOBUX YCTaHOB Yy MUTAHHIX TOTPUMAHHS BUMOT 010 (op-
MU Ta IOCBITYEHHS 3aMO0BITY BiAPI3HAETbCA MiJBULICHUM (OPMaIi3MOM, IO OIHAK € JIOCTaTHBO
BUITPABJAHUM 3 OIVISIY Ha XapaKTepHi 0COOIMUBOCTI 3aHOBiTy PO3yMiHH$I TaKoro 0COOJIMBOTO Xa-
pakTepy 3aMOBITY YacTO OpaKkye cyaaM MiCICBHM Ta alessIIiiHIM, sIKi 9acOM He 6epyTL JI0 yBaru
MIeBHI TOPYIICHHST q)opMH Ta MOPAIKY MTOCBiTUCHHS 3an031Ty a00 ToTymauarsp iX SIK Taki, 10 HE €
TiCTaBOIO0 HIKYEMHOCTI 3amoBiTy. Tak, HIKIEMHICTH 3aIOBITY, 30KpeMa, TATHYTh 32 CO00I0 Taki
MOPYIICHHS, K BCTAHOBJICHHS OCOOM 3aroBizada 3a MacIopToM, A0 SIKOTO HE BKIICEHA YEProBa
(oToKapTKa y 3B’S3Ky 13 JOCSATHEHHSM MEBHOTO BiKy [16]; 3amydeHHS B SIKOCTI CBifiKa poanda
CIaJKOEMIIS 32 3aroBiToM [15].

I3 OykBanpHOTO TiryMaueHHs crateit 1247 ta 1257 UK Ykpainu BumiuBae, mo Oyab-ske mo-
PYLIEHHS 3a3HAYEHUX BUMOT TSATHE 32 COO0I0 HIKYEMHICTh 3anoBiTy. OJJHaK TYT CJIiJl IOTOAUTHUCH 13
nosutieto O.I1. [leueHoro npo Te, 110 He Oy/ab-sAKe MOPYIIEHHS IPOLELYPH TOCBITYEHHS 3a0BITY
CITiJT BBAYKATH ITiICTaBOIO HOTO HikdeMHOCTi. Cepell TaKuX MOPYIICHb aBTOP HA3UBA€ MOPYILICHHS
TaeMHHII 3armoBiTy [20], HECBOEYACHY PEECTPALIIO 3aMOBITY 3 BUHU OCOOH, sIKa MOTO IMOCBIAUMIIA
4y 3 iHmKX o0ctaBuH [7, ¢. 37].

[IBCY po3’sicHUB, 110 «HE JOMYCKAETHCS BU3HAHHS JIIHCHUM 3aIlOBITY, SIKUH € HIKUEMHUM
y 3B’SI3Ky 3 MIOPYIICHHSIM BUMOT IIOJ0 HOTO (hopMHU Ta MOPSAAKY ITOCBITUECHHS. Y ILOMY pasi cyzam
citif 3actocoByBatH crartio 1257 1K Ykpainu, ockinsku HopMmu mau 85 LK He nmependauarots
MOJKJIMBOCTI BU3HAHHS 3am0BiTy AilicHum» (1. 15 [Moctanosu IIBCY Big 06.11.2009 p. Ne 9 [12]).
TaknuMm uyMHOM, (PAKTUUHO BUKJIIOUAETHCS 3aCTOCYBAHHS 10 3alOBITy MONOXeHs 4. 2 cT. 219 1K
Ykpainu, BiIOBITHO A0 SKOi CyJl MOXK€ BU3HATH OJHOCTOPOHHIN NMpPaBOYMH, HIKUEMHHUH B CHUITY
Heoep)KaHHs BUMOTH 3aKOHY PO HOTapiajibHe NMOCBIIYEHHS, JICHUM, KO Oy/e BCTaHOBIIE-
HO, 1110 BiH Bi/IMOBIaB CIPaBXHINA BOJII 0COOHM, sika HOTO BUMHMIIA, @ HOTAPiaIbHOMY TTOCB1TYCHHIO
MIPaBOYHHY MEPEIIKoKala 00CTaBUHa, sKa HE 3aJieKalia Bis 11 BOJIi.

[Ipu BupitIeHH1 CHIOPIB PO BU3HAHHS HETIMCHUM IMPAaBOYHHY, BAMHEHOTO 0COOOFO ITiJ] BILIH-
BOM HAaCHJIBCTBA, CyZlaM HEOOXiTHO BpaXOBYBaTH, 10 HACHIHCTBO MA€ BUPAKATUCS B HE3aKOHHHX,
OJTHaK He 00O0B’S3KOBO 3JIOYMHHUX JisIX. HacHIBHUIBKI A11 MOXKYTh BUMHSITHCH K CTOPOHOIO ITpa-
BOYMHY, TaK 1 iHIIIOI0 0CO0O0I0 — SIK MO0 1HIIOT CTOPOHH MPABOYMHY, TAK 1 IOA0 WIEHIB 11 ciM’1,
poauyiB Tomo abo IXxHpOro MaitHa. MakT HACKUIBCTBA HE 00OB’I3KOBO Ma€ OyTH BCTAHOBJICHUN BH-
POKOM Cyj1y, MOCTAaHOBJIEHUM Y KpuMiHanbHil crpasi (1. 21 [Toctanosu [IBCY Big 06.11.2009 p.
Ne 9 [12]).

Jamni, 3amoBitT Moke OyTH BH3HAHUI CY/IOM HEAINCHUM, SKIIO OyJe BCTAHOBJIEHO, IO BO-
JICBUSIBIICHHS 3aIOBilaua He OyJio BIJIBHMM 1 HE BiJmoBigano Woro Boui. Lle ¢popmymroBanHs 4. 2
ct. 1257 LIK Ykpainu Mommproe Ha 3al0BIiTH OUIBIIICT, HOPM MPO OCTIIOPIOBAHICTH MIPABOYUHIB 13
nedexTamMu BoJli (BYMHEHUX T BIUTMBOM HACWIJIBCTBA, BAMHEHUX JI1€3aTHOIO0 (PI3HYIHOIO 0C000¥0,
sIKa Yy MOMEHT HOTO BUMHEHHS HE YCBiOMIIIOBAja 3HAUCHHS CBOIX Jii, BIMHEHHX ITiJ BILUIBOM
MMOMMUJIKH Ta (a00) HE MOTJIa KepyBaTH HUMH).

SAx 3a3nauuB [IBCY, «1ns BCTAaHOBJIGHHS TICHXIYHOTO CTaHy 3aroBijiada B MOMEHT CKJa-
JIAHHS 3aMOBITY, SIKUI 1aBaB O MiJCTaBy MPHUIYCTUTH, IO 0CO0a HE pO3yMija 3HAUCHHS CBOIX
Iiit 1 (a00) He MoIVIa KepyBaTH HUMH HAa MOMEHT CKJIaZIaHHS 3aIlOBITY, CyJ IPU3HAYAE TIOCMEPTHY
cynoBo-Ticuxiarpuuny ekcreptusy (crarts 145 HIIK Vkpainn)» (m. 18 Iocranosu Ilnenymy BC
VYkpainu Big 30.05.2008 p. Ne 7 [13]).

Cuin 3a3Ha9YMTH, M0 EKCIIEPTH3a Ma€ BCTAHOBUTH HEPO3YMiHHS 0CO0O0I0 3HAUCHHS CBOIX
il Ta (a00) HE3ATHICTh KePYBaHHS HUMU 6€310CepeOHbo Ha MOMEHM CKaadeHHs 3anosimy. Kpim
TOTO, BHCHOBOK EKCIICPTH3H IIOBUHEH MICTUTH YimKi il 0OHO3HAYHI BUCHOBKU TIPO TE, IO 3aMOBigad
HE MIT pO3yMiTH 3Ha9eHHsI CBOIX [iif i He Mir KkepyBaTn HUMH. [lopyIIeHHS X BUMOT CTa€ IiacTa-
BOIO JIJIS1 CKaCyBaHHS CyIOBHX pillIeHb ITPO BU3HAHHS 3aMOBITY HeAicHUM [18].

Kpim Toro, ekcrieptusza Ma€ BCTAHOBHTH aOCONOMHICHb HEPO3YMIHHS 0COOOI0 3HAUYEHHS
CBOIX Aiii Ta (a00) He3aaTHOCTI KepyBaHHA HUMU. Tak, [IBCY, ckacoByroun pilleHHs Cy/iB aness-
IHOT Ta KacaliiHo1 IHCTaHI[I}, 3a3HaUMB: «<...> IIPOBEJICHOIO Y CIIPaBi EKCIIEPTU30I0 HE 3p0bIIe-
HO BUCHOBKY Ipo abconoTHy HecnipoMoxHicTh OCOBA 12 B MOMEHT CKJIaJIeHHS HUM 3aIllOBITY
PO3YMITH 3Ha4Y€HHsI CBOIX il Ta KepyBaTH HHUMHU, a JIHIIEC CTBEPIHKEHO, IO iCHYIOYi B TOH Yac
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MOPYIIECHHS MOro NMCUXIYHO{ AiSIBHOCTI ICTOTHO BIUIMBAJIM Ha Oro 3[aTHICTH YCBIAOMIIOBATH
3HA4YEHHS CBOIX /il 1 KepyBaTu HUMH, L0 caMme 10 co0i He € MiJCTaBOO sl BU3HAHHS CKIIQJICHOTO
B TAaKOMY CTaHi 3aroBiTy HeiliCHUM 3 miacTaB, nependadenux 4. 1 ct. 225 LK Yipainn» [8].

OjiHaK 0710 OCTAHHBOT MiICTABH HEIIHCHOCTI — BUMHEHHS 3aIOBITY ITiJl BIUTABOM TTOMHJI-
KH — CJI1JT 3pOOUTH JICSIKi 3aCTePEIKEHHSL.

[To-mepmie, koHcTpyKIlis 4. 2 cT. 1257 1K Ykpainu — «<...> BOJICBUSBJICHHS 3aIlOBijlaua
He OyJlo BiIbHMM 1 HE Bi/IMOBiAa0 HOTO BOJII» — HE B MOBHIM Mipi OXOTUTIOE BHITAJI0K TTOMUJIKH.
AJDKe TIpU MMOMMIIII Ma€e Miclle He HEBUIBHICTh BOJICBUSIBIICHHS 1 HE HEBIAMOBIAHICTh BOJICBHSIB-
neHHs Boii. MaroTe Micne aedextu came y mporieci ¢popMmyBaHHs Bosi ocodu. Ilommmsrouncs,
oco0a popMye CBOIO BHYTPILITHIO BOJIIO, BUXO/ASYH 13 XUOHUX 3aCHOBKIB, aJie THM HE MEHIII [TO/1aJIb-
111 BOJIEBUSIBIICHHSA 0COOU MOxXe OyTH 1 BUIBHHUM, 1 TAKUM, 1[0 BiANOBiga€ 11 BHYTPILIHIN — Hexai i
3aCHOBaHIN Ha IOMUJIII — aje JIACHIA Ha MOMEHT BUMHEHHS TPABOYHMHY BOJI.

Bapro 3Bepuytn yBary Ha te, mo 1. 18 [Tocranosu [IBCY Bin 30.05.2008 p. Ne 7 [13], B siko-
MYy 10 CYTi PO3KPHBAIOTHCS BHITAJKH 3aCTOCyBaHHs 4. 2 cT. 1257 LK VYkpainu, 30BciM HEe BUCBIT-
JIFOIOTHCS IMTAHHS 3aIIOBITiB, BYNHEHHX ITiJ] BIUTHBOM ITOMUJIKH.

[To-mpyre, BcTaHOBUTH (DaKT MOMHIIKHA OCOOH, sIKa TTOMEpIIa, JOCUTH BaKKO, SKIO HE He-
MoxnBo. 11[00 dakT momunku OyB TOCTOBIPHO BCTAHOBJICHUH CyIOM, BiH Mae OyTH CIiepIry Bi-
JOOpaXXeHUH y CBIJIOMOCTI camoi 0co0u, sika MOMUJIHIIACS. [HaKIe Ka)Xydu, 3amoBijad 3a KUTTS
caM Mae 3pO3yMITH, IO 3alOBiT OyJ0 CKIQJCHO MiJi BIUIMBOM MOMMJIKH. | SKIIO Take yCBiIOM-
JICHHS BimOys0Cs, 3amoBijad MoXe B Oy/b-sIKMH MOMEHT BHKOPHCTaTU CBOE MPABO y Oyab-sKUil
yac cKacyBaTH, 3MIHUTH 3alOBiT a00 CKJIacTH HOBUH. Bece-x Taku HenapMa 3a LluBinbHUM Koaek-
coM 1963 p. [22] yroaa, ykiajeHa BHACTIIOK MOMUIIKH, 10 MA€ iCTOTHE 3HAYCHHS, MOIIa OyTH
BH3HAHA HEMIMCHOIO JIMIIE 32 IT030BOM CTOPOHH, sIKa Jisia IMiJ BIUTHBOM HMOMEJIKH. BOauaeTncs,
10 BU3HAHHS 3aIOBITY HEIIHCHUM BHACIIJIOK TTOMUJIKM MOXKE MaTH MICIIE JIUIIIE MiCisl JTOCTOBIp-
HOTO JTOBeJIeHHs: 1) (akTy MpHMKUTTEBOTO YCBIIOMIICHHS 3amoBijadeM (akTy MMOMHIIKH, a TAaKOX
HETaTUBHOTO, HEMPUMUPEHHOTO CTABIICHHS 3aI0OBifjavya 10 MOMIUIKH; 2) HEBUKOPHUCTAHHS 3aIl0Bi-
JladeM 3a )KUTTS CBOTO IpaBa y Oynib-sIKMI 9ac CKacyBaTH, 3MIHUTH 3aIIOBIT a00 CKIACTH HOBHH 3
00’ €KTUBHUX NPHYHUH (HANPHUKIAA, Yepe3 He3HAYHNI MPOMIXKOK 4acy MiCls YCBiTOMICHHS OMHUJI-
K# ocoba momepra, Oyja BU3HaHA HEJI€3aTHO, OOMEKEHO Ji€31aTHOI0, BTpAaTHIIa JTOKYMEHTH,
110 MOCBIIUYIOTH 0CO0Y, TSHDKKO 3aXBOpLsIa TOLIO).

[o-Tpere, y pasi norpuManHs (HopMu Ta MOPSAKY [TOCBIAUEHHS 3alI0BITY MOXKIIUBICTD MO-
MUWIKU € BKpail He3HauHOoto. CyMHIBH MO0 CKIIAJIAHHS 3aIlOBITY ITifl BIUTMBOM ITOMHIIKA MOXYTb
BKa3yBaTH caMe Ha MOPYIICHHS ()OPMU Ta IMOPSAKY ITOCBITICHHS 3aIOBITY.

TuMm He MeEHII, CyIoBa MpaKTHKa HE BUPOOHMIA OTHO3HAYHOTO TpaBHiIa MPO 3aCTOCOBYBa-
HICTh HOPM TIPO BYMHEHHS TTPABOUMHY ITi]1 BILTABOM ITOMMJIKH 110 3amoBiTiB. Cy/¥ HE BIIMOBIISIFOT
B IT0O30BHUX BUMOTaX, HE MOCHIAIOTHCS HA HE3aCTOCOBYBaHICTh cT. 229 11K Vkpainu. /locuts 3Ha-
YHa KIJIbKICTh CTPaB — 0COOJIMBO Y aneJsIiiHIA Ta KacamiifHOMY MPOBaHKEHHSIX — 3aBEPIIYEThCS
BiJ]MOBOIO Y BU3HAHHI 3aIIOBITY HEAIHCHUM caMe 4epe3 HEMOKIUBICTh HAJISKHOTO JOBEICHHS T10-
3uBayaMi (aKTy MOMIJIKH.

Hampukinmi ¢ 3a3Ha4UTH, 10 HEOOX1THO PO3PI3HITH HEIWCHICThH 3allOBITY Ta HEYHMH-
HICTb 3aM0BITYy 200 OKpEeMHUX HOro nojokeHb. BTpara YMHHOCTI 3a1I0BITOM € PaBOIEPELIKOIKAIO-
YUM IOPHIMYHEM (PaKTOM, HasIBHICTb SIKOTO YHEMOKIIUBITIOE CITaIKyBaHHS 32 3aIIOBITOM (IIOBHICTIO
a00 YacTKOBO), OMHOYACHO BiTKPHUBAIOUHM IOPUANYHY MOMKIIUBICTD 3aKIUKAHHS IO CITaIKyBaHHS
CHAJIKOEMIIIB 3a 3aKoHOM [1, c. 285]. Tlomii, M0 CHPUYHHSIOTH BTpaTy YMHHOCTI 3aITOBITOM, MO-
KYTb BIZIOYTHCS SIK JIO BAHUKHEHHS CIIaJIKOBOTO MPAaBOBITHOIICHHS, TaK 1 Micys mboro [6, ¢. 130].
B oMy Ham BOaua€eThcst OCHOBHI 1X BIZIMIHHOCTI BiJl YMOB JiHCHOCTI a00 % IiJICTaB HETIHCHOCTI
3aMOBITY, HASIBHICTh UM BiJICYTHICTH SIKHX BCTAHOBIIIOETHCSI CAME HA MOMEHT CKJIAQJIaHHSI 3aIOBITY.

Brpara YMHHOCTI 3aMOBITOM 3YMOBIIOETHCS NMEBHUMHU OOCTAaBUHAMH, SKi IOB’A3yIOTHCS
13 3MiHAMU y CKJIQJl CIaJKOBOTO MaifHa, cy0’€KTHOMY CKJIa/i 0ci0, Ha KOPHUCTh SIKUX CKJIQJEHO
3aIoBiT, B pa3i 3MiHK a0 BTPAaTH HUMH aKTUBHOI CIaKOBOI Aie3naTHOCTI [6, ¢. 131]. OcHOBHU-
MU IiJCTaBaMU BTPAaTH YMHHOCTI 3amOBITy (HOTr0 YacTHHH) €: HAsIBHICTH OCi0, sSIKi MalOTh MPaBO
Ha 000B’s3KOBY 4YacTKy y craamuui (4. 3 ct. 1235, u. 3 ct. 1241 LUK VYkpainu), cMepTh 0cO0H,
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sika Oyna mos0aBlieHa MpaBa Ha CIaAKyBaHHS 70 cMepTi 3amoBifgada (4. 4 ct. 1235 LK VYkpaiun),
MpUNUHEHHs! (HeHaOyTTA) mpaBa BJIaCHOCTI Ha MaliHO, BKa3zaHe y 3anoBiTi (4. 4 c1. 1236 LIK Ykpa-
THM) TOILIO.

Ha HeoOXimHiCTh pO3MEKyBaHHS HEAIMCHOCTI Ta HEUMHHOCTI BKa3yIOTh 1 CYJOBI OpTraHU.
Tak, manpukiaag, BCCY Bkasye: «<...> 3aKOH HE TOB’SI3y€ HASBHICTH CIIAIKOEMIIIB, SIKi MAlOTh
MpaBo Ha 00OB’S3KOBY YACTKY Yy CHAJIIMHI 3 HEIIHCHICTIO 3alOBITY YM WOTO YaCTHH, OCKUIBKH
3a3HaueHi 00CTaBMHM HE 3aJieXKaTh BiJ BOJII CcriafKoaaBisy [19].

BucHoBku. Ha misicTaBi BUIIEBUKIIAICHOTO MOJKHA 3pOOUTH BHCHOBOK, 1[0 HE BC1 HOPMH,
SKi CTOCYIOTHCSI HEAIHCHOCTI MPaBOYMHIB 3arajioM, MOXKYTh OyTH 3aCTOCOBaHI JI0 3anoBiTiB. Tpa-
IUIAETHCS B CYAOBiH MPAKTHUII MOMIJIKOBE 3aCTOCYBAHHS J0 3aM0BiTiB HOPM IPO MPABOUYKHH, BUU-
HEHi IiJ1 BIUIMBOM 0OMaHy Ta HOPM MPO BYMHEHH: MPABOYMHIB I/l BILTMBOM TSKKOI OOCTaBHHU.

Ciin BpaxoByBaTH, IO MO3UIS MPAKTUKU BHUIUX CYJOBUX YCTAHOB y MUTAHHSIX JIOTPH-
MaHHSI BUMOT 110710 (pOpMHU Ta MOCBITUCHHS 3aIOBITY BiAPI3HAETHCS MiABHIICHUM (OpMAaizMOM,
10 OJHAK € JOCTaTHHO BUIIPABIAHHMM 3 OISy Ha XapaKTepHI 0coOMUBOCTI 3amoBiTy. BogHouac
He Oynb-sike MOPYIIEHHSI MPOIEAYyPH TOCBITYCHHS 3aOBITy CIIiJl BBAXKATH IMiJICTABOIO HOTO HiK-
4eMHOCTI. Taki BUIIAJKH TOCTYIIOBO BUPOOIISIOTHCS CYZ0BOIO TIPAKTUKO. ToMy JIOIIIBHO, yXBa-
JIIOIOYM PINICHHS Yy CIIPaBi MPO HIKYEMHICTh 3arOBITy 13 BajaMu (OpPMH, PETEIbHO Y3IOIKYBaTH
WOTO0 13 MIPAKTUKOKO BHIIUX CY/IiB.

i BCTaHOBJIGHHS TCHUXIYHOTO CTaHy 3allOBijlada B MOMEHT CKJIQJIaHHS 3aIlOBiTy, SIKUH
JlaBaB OM MifcTaBy MPHUITYCTUTH, 110 0co0a HE PO3yMisia 3HAYEHHsI CBOiX Aill 1 (a00) He Mora Ke-
pyBaTd HUMH Ha MOMEHT CKJIQJIAaHHS 3aIOBiTy, CYIl MPU3HAYAE IOCMEPTHY CYIOBO-IICUXIATPHYHY
excrieptu3y. [Ipu npoMy Mpo HIKYEMHICTh 3alOBITY CBIIYMTHUME JIMIIC YITKHWA Ta OXHO3HAYHHN
BHCHOBOK €KCIICPTH3HU PO a0COIIOTHICTh HEPO3YMIHHS 0COOO0I0 3HAYEHHS CBOIX il Ta (abo) He-
3[IaTHOCTI KepyBaHHSI HUMH 0€3II0CepeTHHO Ha MOMEHT CKJIaICHHS 3aIOBITY.

HeoOXigHO po3pi3HITH HEIIHCHICTh 3all0BITYy Ta HEYMHHICTH 3aIlOBITY a00 OKpEeMHUX HOro
TIOJIO’KCHb.

BoawaeTncs 3a HEoOXiHE Ha PiBHI CyHOBOI MPAKTUKU TA HA PiBHI 3aKOHY BHPOOWTH ITpa-
BWJIA IIO/I0 3aCTOCYBaHHS JIO 3aIOBITIB HOPM MPO MPABOYMHU, BYMHEHI Ti/I BIJTABOM TTOMUJIKH.
BBakaemo, 1110 BU3HAHHS 3aMIOBITY HEIIHCHUM BHACIIIOK TIOMMJIKM MOYKE MaTH MiCIIe JIUIIE ITiCs
JIOCTOBIPHOTO JTOBEJCHHA: 1) akTy MPHIKUTTEBOTO YCBIAOMIICHH: 3amoBifayeM (akTy MOMUIIKH,
a TaKO)K HETATUBHOTO, HEIIPUMHPEHHOTO CTABIICHHS 3aII0Bi1ada 10 OMIUIKY; 2) HeBUKOPHCTAHHS
3amoBiJjaueM 3a JKUTTS CBOTO IpaBa y Oynb-sIKHI 9ac CKacyBaTH, 3MIHUTH 3aIOBIT ab0 CKIACTH
HOBHH 3 00’ €KTUBHHX MTPUIHH.
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